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case as the principal one, as a matter of right, does not invalidate the 
reading of such testimony as a condition for a new trial granted as a 
favor. Hence, it would seem that the court in the principal case 
wisely exercised its discretion in the furtherance of justice. 

Perpetuities — New York Rule — Construction — Subshares. — The 
testator devised his estate to trustees, to pay the income to his three 
children during their mother's life, after which the corpus was to be 
divided equally among them. He Ihen provided: "in case of the 
decease of either or any of my said children without leaving a lawful 
issue, then the share of such deceased child or children shall fall into and 
be a part of the residue of my estate, and the share of the survivor or 
survivors ... be proportionately increased thereby." Held, this 
provision did not violate the New York Rule Against Perpetuities, 
which forbids (N. Y. Real Prop. Law, § 42) the suspension of the 
absolute power of alienation for longer than two lives in being; that, 
should two children predecease their mother, the subshare of the child 
first dying which had enriched the share of the child next dying 
would not again fall into the trust estate, but pass directly to the 
survivor. Central Trust Co. v. Falck (1917) 177 App. Div. 501, 164 
N. Y. Supp. 473. 

Since the Rule Against Perpetuities is not a rule of construction, 
but a peremptory command of law, the object of which is to defeat 
intention, a will is first to be construed as if no rule existed, and the 
rule then "remorselessly applied". Gray, Rule Against Perpetuities 
(3rd ed.) § 629. But, if the language is ambiguous, the presumption is 
that the testator intended to create a valid interest. Gray, op. cit., 
§ 633. While clearly recognizing these principles, see Gerber's Estate 
(1900) 196 Pa. 366, 46 Atl. 497; Dime Savings Co. v. Watson (1912) 
254 111. 419, 98 N. E. 777, the courts show a noticeable tendency to 
construe wills so as to save them from rule, provided this can be 
accomplished without doing violence to the testator's language. Henry 
\. Henderson (1911) 101 Miss. 751, 58 So. 354; Heisen v. Ellis (1910) 
247 111. 418, 93 N. E. 362; Kratz's Appeal (1897) 180 Pa. 127, 129, 
36 Atl. 570. The effect is virtually to make the rule one of construc- 
tion for ascertaining intention. Indeed, the courts have gone so far 
as to violate the plain intention of the testator by placing a strained 
construction upon his language. St. John v. Dann (1895) 66 Conn. 
401, 404, 34 Atl. 110; cf. Edgerly v. Barker (1891) 66 N. H. 434, 31 
Atl. 900. In New York, where the Rule Against Perpetuities is 
stricter, and often harsher in its operation, this liberal tendency is 
particularly marked, Vanderpoel v. Loew (1889) 112 N. Y. 167, 19 N. E. 
481 the courts even reading expressions into a will to avoid the rule; 
Appell v. Appell (1917) 177 App. Div. 570, 164 N. Y. Supp. 246; while 
it is a settled principle that, where language is susceptible of two 
constructions, one of which violates the rule, that which is valid shall 
be adopted. Host v. Hover (1865) 33 N. Y. 593. The principal case 
illustrates this liberal tendency. While the court placed an ingenious 
interpretation upon the will for the obvious purpose of thwarting the 
rule, the decision is amply supported by precedent. Chastain v. Ttt- 
iord (1910) 138 App. Div. 746, 123 N. Y. Supp. 513, afPd. 201 N. Y. 
538; Schey v. Schey (1909) 194 N. Y. 368, 87 N. E. 817; but see 
Simpson v. Trust Co. (1908) 129 App. Div. 200, 113 N. Y Supp. 370. 



